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sion of otherwise admissible police reports. Justice Froinme, concurring,
makes this observation, arguing the majority opinion abrogates K.S.A. § 60-
456(d).'"

/.<;///)• establishes a solid but curious foundation for future questions con
cerning police report admissibility as expert opinion in Kansas. The court
takes a more conservative admissibility position, reaflirming the important
role of the jury by limiting the police expert to opinion on penultimate is
sues." Because police reports are judicially but not statutorily'̂ excluded, a
statutory harmonization should be made. With judicial and statutory author
ity in accord, inquiries could be resolved at the trial court level. Until such
agreement, there still exists the possibility police reports may be admitted as
expert testimony in vehicular collision cases.

Dale E. Bennett

372 (1978), wherein thecourt refused a highway patrolman*!, testimony thaidecenUent's inatten
tive driving contributed to iiis death.

70. 224 Kan. at 265, 580 l'.2d at 432 (i'romme, J., concurring).
71. Opinion on vehiclc speed based upon direction of travel, skid marks, point of in>pact.

vehicle damage, and vehicle location after aillision would be considered opinion ona penultimate
issue. 224 Kan.at 263, 580P.2dat 431. SeealsoSprakerv. Laiikin, 218Kan.609, 612. 545 P.2d
352, 355 (1976).

72. See Kan. Stat. Ann. § 60-456(d) (1976).

( lividcncc: Rape Victim Protection V

The rape victim's past sexual conduct has long presented an evidentiary
problem. When admitted to prove consent, long, detailed and mocking cross-
examination made some victims believe they were being prosecuted, not the
accused.' In response, many state legislatures
The Kansas Court of Appeals in In re Nichols, 2Kan. App. 2d 431, 580 P.2d
1370 (1978), enforces the Kansas rape shield law^ and holds a victims past
sexual conduct inadmissible in rape prosecutions.

Rape as acrime developed in ancient times when women were regarded
properly.^ English common law recognized rape as criminal and later codificd
the prohibition.'* Under Kansas law, rape is statutorily defined.

Because rape definitionally requires lack ofconsent,if consent is proved»
no rape occurred unless the victim lacked capacity to consent."' One method
employed to show or imply consent has been to expose a victims pnor
sexual experience. Regardless of whether her character was in issue, the tradi-
tional view ruled a victim's previous sexual experience admissible concerning
consent to intercourse."

Previous sexual experience encompasses general reputation for unchasUty
and specific unchaste acts. Avictim's general reputation for unchastity has
been^ widely held admissible on the consent issue. *"The underlying thought
here is that it is more probable that an unchaste woman would assent to such
an act than avirtuous woman "•» Under this rule, courts were presented

I. Ucrger. Mm's Trial, Wimum's Trihulaiion; Rape Cases In the Courtroom, 77 CoLUM. L.Ri.v.^1. Ann. S6«-447a (Supp. g,5 .,575^
3. See generally S. BuowNMiLLiiR, Aoainst Our Will 8-15 (1975).
4. /</at 15-22. ^ ,

Rap^rslhnu^oflMual int'erwu^rit wmmitted by « ^
without herconsent when committed under any of the following circumsunces.

(a) When a woman's resistance is overcome by force or or
(b) When the woman is unconscious or physiMlly mental defi-
c) When the woman is incapable of giving her consent bccause of "nental defi

ciency or disease, which condition was known by the roan or was reasonably apparent to
"""''(d') When the woman's resistance is prevented by the effect o*"
auor narcotic, drug or other substancc administered to the woman by the man or an-Tl^e; for tlw purW «l preventing the woman's resistance, unless the woman
voluntarily consumes or allow.s the administration of the substance with knowledge of its
nature.

6 State VClark. 218 Kan. 726, 544 R2d 1372. r../. ^enle^. 426 U.S. 939 (1976); State v.
Lora. 213 Kan. 184. 515 l'.2d 1086 (1973).

7. Stale v. Hutfman, 14 W. Va. 55, " S.L. 2d 541 (1955). McCormick on Evt-

fAN SY.STI;M OI- llVIUUNfl; IN I KIAIJ. AT t-OMMON l-AW gg Oi. i \

V. Wood, 59 Ari/.. 48. 122 P.2d 416 (1942). f /j^Stale «
.Ill Ari# ">1 S4S P 2d 946 (1976); People v. Johnson, 106 Cal. 28v, 3V r.

M«S. I«6 N.E.2d 10 (1962); S.a.c «. Yowdl. 5IJS.W. 21 3»7

'"°i(l''iwrv"cr.^25 uiAd mN.E. 2<1 30,33 (l%2), «r,. JM 373 UA «2
(1963)' 1-or further examples of similar but more \79 SW"14^^145
59 Ariz. 48, 52. 122 P.2d 416. 4IK (1942); Lee v. Suie. 132 lenn. 655. 658. 179 S.W. l«. i«
(1915).
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with such questions as whether reputation evidence was admissible to impeach
credibility, and whether chastity was relevent where defendant denied sexual
intercourse.'2

Evidence of specific sexual acts with defendant and/or others has
presented additional problems. Prior sexual intercourse between the victim
and defendant was traditionally held admissible to show consent;'̂ however
sexual acts with others has been less clear. Although some courts admit such
evidence regardless of partner,others exclude it for low probative value.
As with reputation, use of specific acts evidence prompted questions: Was it
admissible to impeach credibility?'" Were prior acts relevant absent the con
sent issue?" Were specific acts admissible to support medical evidence re
garding sexual intercourse'" to determine paternity?'*'

With the women's movement came heightened rape awareness.2" The le-
gal profession thus became increasingly cognizant of rape prosecution

u «hc majoriiy rule, reputation is inadmi.vsihle tii impeach credibility State e\ rel

JiJa!'!"!.""sis P2dT!lMr''J° '/""r'• '/iQTsf/r-t* . . r ?• ^ommonwealth v. Manning. 367 Ma>s. 605. 12K NI- 2d
t Geer WT A" «Jin»s.siblc on consent isMie but not lur inipcachn.ei.t); siatc

Cnm. App. IV67). cert, denied, 3V3 U.S. 826 (I96K)

""y evidencewhichreasonablytendsconsent is relevant and material, and citmnum experience teaches us that the
woman who has once departed Irom the paths ofvirtue is lar more apt to conseiit to

Id atw ^22 P2*1 r^iH °"c ''o" P»"'People V. I'antages. 212 Cal. 237. 297 l>. X«)0 (|9^|) Kice v
Cnm. a'pp.

reason fof'JdmissSv!""• Wigmorc advanced another
noST Tiw" oi^llirpIotXarw^mla

pJaJ'r "•*'''""" I-'-

S."e) »'"P""'" hyn.™ p,„habiy l,..,n Ii9 Shapard v. State. 437 P.2d 565 (Okla. Crim. App. |9h7). cer,. denied USK26 rlVhK»
(specific acK With othc« udniissible where victim is pregnant t,. ilisprove dereiidam'-s paiernity)

20. Seegenera/ZyS. UKOWNMlLLtiR. suprc note 3, at 445.5«; Merger. su/,ra note lI^aiT.?
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problems, especially regarding past sexual conduct evidence vis-i-vis con-
sent.2' Slate legislatures responded with various rape shield statutes." Vivian
Berger, in her long and detailed article.^^ examined many such statutes. She
found a broad admissibility spectrum—from extreme permissiveness to ex
treme restriction—with most statutes expressing a general exclusion principle
but providing certain exceptions where the evidence was relevant and the pro
bative value outweighed prejudice.^**

Appellate courts soon decided rape shield issues. In a 1974 case,^ de
fendant contended a Florida trial court erred sustaining objection to the ques
tion whether the victim had engaged in sexual intercourse with any other
individual.^" On appeal the court, following Florida precedent." held such
evidence raised acollateral issue not bearing upon adefendant's guilt orinno
cence. but could be admissible ifrepeated acts demonstrated the likelihood of
a consensual pattern ofconduct.^" ^

In a notable California decision.^^ appellant challenged California s rape
shield statute'" alleging excluding previous sexual conduct evidence regarding

21. See. e.g., Bohmer &Blumbcrg. Twice Traumatized: The Rape f^ctim ""J
JUOICATURI- 391 (1975); Washburn.
Note Indiana's Rape Shield Imw: Conjlict with the Confrontation Clause?. 9 INO. L. Ry-J'""
(1976); Note. Evidence-Criminal tMW-Prior Se.xual Offenses Agatnst
Prosecutrix 46 Tut.. L. Ri.v. 336(1971); Comment.'pZ:"S;her Than Defendant in Rape
•JoHardi a Consent Standard in the Imw ufRape. A,^ U. Cm. L. Rbv 613 (1976V

22 By January 1979. the following states had adopted ra^ shield » ..
2.-203 (iuV IW. AtASiiA SrAT. 112.45.045 (Supp. 1978); Cal. 7»2 ]103
IVJ .1 c..r.n 19791- Colo Kt v .StaT »j 18-3-407 (1978); Del. Coi>ii Ann. til. II, j)l} 3508-3509
wi 197?\ hIa •S^At ANN SrSoM (W^ Supp. 1979); Ga. Codh Ann. 838-201.1 (Supp.
1978^ Hawaii R.iv. Stai. S707-742 (Supp.
r-mii 88 ^5-1-32 5-1 to -4 (Sunn. 1979); Iowa ( odi-. Ann.§ 813.2 rule20(5) (West bpeual rnam
ni^t r97KV Kan Stat Ann 15 60-4478 (Supp. 1978); Kv. Rev. Stat. g510.145 (Supp. 1976); La.tf, v SiaV Ann V 55'̂ Sup;. Rm. MtV Ann. Code art. 27. 8461A (Supp-
Mavs Ann IAws ch. 233. tj 2lb (lLw. Co-op Supp. 1979); Micii. Stat. Ann. 828.788(10)
^opp 1978-79); Minn. SiaI." Ann. §609.347 (West Supp. 1979); Miss. Comi. Ann^ §97.3-70

1978-79); OH Ri:v. Stat. S (1977); Pa. Stat. Ann tit. 'JS 3»04 (Pardon Supp^^^^^^^^^
SC Coin- B16-3-659.1 (Supp. I97K); S.D. CoMi*. Laws Ann. §23-44-16.1 (Supp. 1978). Thnn.
CODI: Ann. §40.2445 (Supp. 1978); Tt.x. PtiNAt. CtHJU. Ann. lit. 5. §

viTAT Ann tit 13 ti 3255 (Supp. 1978); Wash. Rev. Code § 9.79.150 (1977), W- Va.
Couu 861-8b-12 (1977); w'is. Stat. Ann. t}§ 971.31(11). 972.11(2) (West Supp.STAT. 86-4-3.2^^upp^ W78).^ Rhod^e Island

Evidence. See Privacy Protection l orRape Victims Act of1978, Pub. L. No. 95-540,92 Mat.
(1978); I>;t). R. Evit). 412.

23. Berger, .mpra note I.

25! I'lilfinan V. State. 301 So. 2d 815 (Fla. Dist. Ct. App. 1974).
26. /^/ at 816.

28 .?drSo 2d at"8Y6-'n. The WaSiingtSn Court of Appeals decided asimilar issue in State
V. Geer. 13 Wash. App. 71. 533 P.2d 389 (1975). The court held the trial court did not err exclud
ing evidence ofprior illicit relationships. Id. at 74. 533 P.2d at 3 .

29 I'e4>plc V. Blackburn. 56 C'al. App. 3d 685. 128 Cal. Rptr. 864 (1976).
iO. Cai.. Lvin. Cui)i: }iS 782. 1103(2) (West Supp. 1979).
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the consent issue deprived him confrontation and fair trialdue process rights.
The court disagreed, holding because past sexual conduct has, at best, slight
relevance, and due process did not require all relevant evidence be introduced,
a fair trial had not been denied. Because the statute did not bar presentation
of such evidence to attack, credibility, no confrontation infringement re
sulted.''

In State v. Herrera?^ defendant challenged exclusion of evidence the vic
tim, a single woman, had been previously fitted with an intrauterine contra
ceptive device. The New Mexico statute'^ provided a victim's past sexual
conduct, and opinion and reputation regarding her conduct, was inadmissible
unless after a hearing the court found evidence thereofmaterialand its proba
tive value outweighed its prejudicial nature.''* The court noted two possible
approaches'® regarding past sexual conduct admissibility, followed neither,
and adopted a rule which conditioned admissibility upon relevance.'̂

While most states legislatively shield rape victims," twojurisdictions ef-

31. 56 Cal. App. 3d at 690-91. 128 Cal. Rptr. al 866-67. Seeaho Stale v. Mill, 309Minn.206,
244 N.W.2<1 728 (1976) (prolTered evidence of nonmarital coliahitaliun lacked suflficicnl value on
consent issue), cen. dmieil, 429 U.S. 1065 (1977). The court in Hlacktiurn heldan oiler of proof
requirement was constitutional noiwiihstanding it lacked a sufTiciency standard. Kequirement
propriety rested with the trial court, and, in any event, the information required could not have
violated defendant's right against self-incrimination because it related to the victim, not the crime
charged. 56 Cal. App. 3d at 692, 128 Cal. Rptr. at 868.

32. 92 N.M. 7. 582 P.2d 384 (Ct. App. 1978).
33. N.M. Stat. Ann. § 30-9-16 (1978).
34. id.
35. 92 N.M. at —, 582 P.2d at 392-93. The two approaches noted were: such conduct is

irrelevant to the consentissue, and admissibility depends upona balance between relevance and
prejudice.

36. The proper approach, in our opinion, is to recognize that past sexual conduct, in
itself, indicates nothing concerning consent ina particular case. This isthe starting point
because relevancy U not an inherent characteristic of any item of evidence, but exists
only as a relation betweenan item of evidenceand a matter properlyprovablein the case

If defendant claims a victim's past sexual conduct is relevant to the issue of the
victim's consent, it is up to defendant to make a preliminary showing which indicates
relevancy.... The question of relevancy is not raised by asserting that it exists, there
must be a showing of a reasonable basis for believing that past sexualconduct is perti
nent to the consent issue.

Id. at —. 582 l».2d at 393. The court held exclusion proper because defendant had made no
relevance showing. Defendant had not beendeniedconfrontation because the constitution grants
no right to ask irrelevant questions. Id.

yi. Regarding the eflectof rape shield statues on admissibilityof reputationor past unchaste
acts, see Smith v. Commonwealth, 566'S.W.2d 181 (Ky. App. 1978) (statute held constitutional
and specific acts evidence excluded becauseof low probative value); People v. Kahn, 80 Mich.
App. 605, 264 N.W.2d 360 (1978) (evidence of past sexual amduct with others failed probative
value-prejudicebalancing lest);State v. Tiff, 199 Neb. 519, 260 N.W.2d 296(1977) (prior sexual
history held not material to consent issue);State v. Ryan. 157 N.J. Super. 121,384 A.2d 570 (1978)
(disallowing victim cross examination regarding alleged intercourse shortly before rape upheld
because evidence was of low probative value); State v. Piper, 261 N.W.2d 650 (N.D. 1977)(exclu
sion of prior acts upheld because defendant failed to make offer of proof showing relevance);
Cameron v. State. 561 P.2d 118 (Okla. Crim. App. 1977) (specific acts with others inadmissible
absent evidence of consent). In State v. Eggleston,31 Or. App. 9, 569 P.2d 1088 (1977), the court
held the Oregon rape shield statute applied to defendant's attempted evidence introduction re
gardingthe victim'spastsexualhistory and did not prohibit the state fromintroducing evidence of
defendant's priorcriminalactswiththevictims in a statutoryrapeprosecution. In Young v.State,
547S.W. 2d 23 (Tex. Crim. App. 1977), evidencethe victimonce had an abortion and performed
sexual intercourse the night belore the incident was excluded because its probative value did not
outweigh prejudice.

( .979] Comments c
feet similar results judicially. In State ex rel. Pope r Superior Court, the
Arizona Supreme Court held reputation for unchastity and specific acts ofsex
ual misconduct inadmissible to attack credibility, recognizing no connection
between a witness' sexual morality and veracity.''

Kansas courts have rarely considered admissiblity ofreputation for un
chastity and specific acts of sexual intercourse to prove or imply consent.
In State v. lirown,''̂ * the Kansas Supreme Court held evidence of an unchaste
reputation admissible to imply consent,'" but ruled no inference could be
drUn from evidence ofspecific unchaste acts. "A woman is presumably pre
pared to defend her general reputation for chastity, but there is no such pre
sumption that she is always prepared to disprove specific accusations of
character Kansas also disallows complaining witness impeachment by evi
dence ofsexual immorality.^ In 1976, the Kansas legislature adopted a rape
shield, Kansas Statues Annotated (K.SA.) § 60-447a.'̂ Because evidence of

39 \^d. at"6, sV^Ud at 950. Vhe court added reputation for unchastity and evi^nw of
stwcific sexual acts were inadniis.sible on the amsent issue, overruling State v.
IM P2d 4IM19 The Arizona Supreme Court further noted reputation for "jnchast.iy could ^i'dmLie regardlig veracity if aw^re .,o bad it had 2- 74 fo ?^97 ),
Ariz, at 26-29^ 545 P.2d at950-53. See also Mct^ean v. United States, 377 A. 2d 74 (U.v.. vtnh
wherein thecourt, on the reputation for unchastity issue, noted: _ • „

We deem awoman's reputation for unchastity to be ofvery slight probative value since it
is neither relevant to her credibility as awitness, nor material ^
occasion ofthe alleged crimc she consented or was forced to submit to an acl ofsexua
intercourse. Indeed, we agree with the court's holding in Pope v. Superior Court. . .that
the rationale for excluding specific acts ofsexual intercourse applies with equalforce to
the exclusion ofreputation testimony. The reputation of a woman for "nchastity raiMS
unnecessary collateral issues which are nearly impossible to rebut, itdiverts the jury s
attention from the principal issues al irial and it results in prejudice to the complainmg
witness which greatly outweighs its extremely limited probative value.

td. at 79 (emphasis in original).
40. 55 Kan. 766.42 P. 363 (1895).

'fd. at 772. «Vll'Ss. In Slate v. Gerike. 74 Kan. 196. 87 P. "9 (1906). the ra^
produced aihild On rehearing, the supreme court reversed itself and held the
fllowed to cross-examine the victim regarding her conduct with other men near the alleged rape
•ilihnui>li no distinct oiler was made to show improper acts. . l •although^ojj ^ 722 (1973) (paternity action wherein defendant
atleinpted to impeach mother's claim of virginity by
Kan. 155, 27 P. 839 (1891) (statutory rape case where defendant attempted to atiatk victim screoi
bility by showing a general reputation for unchastity).

(2), i» ..y ro' .1;.
crimi Of ra,S Is defined by I^S.A. 21-3502. or for aggravated jntent W
commit rapTas provided in K.S.A. 21-3410, or for an attempt to " PI^
vidcd in K.S.A. 21-3301, or for conspiracy to commit rape, as provided in K.S.A. 2
3302. evidence ofthe complaining witnesses' previous Mxual conduct
including the defendant shall not be admissible, nor shall any reference ^
in the prlsence of the jury, except under the following conditions: A
the de£ndant shall be made al least seven days before the nlrfjw of t^^
the court to admit evidence or testimony concerning the previous sexual «-onduct ^
wmplaining witness. The seven-day notice required herein may be
The motion shair stale the nature ofsuch evidence ortestimony and relevan^ thereof,
Ld sTall JetcLmpanied by an aftidavit in which an offer o^ pr<»f of such Fevious
sexual conduct ofthe complaining witness is staled. The court shall
on the motion incamera. At the conclusion ofthe hearing, the court
dence proposed to be <,irered by the defendant regarding the
the complaining witness is relevant and is not otherwiM '"aJmissible as evidente. Ihe
a»urt may make an order staling whal evidence may be introduced by the defendant and
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specific acts wilh others would beinadmissible loshow unchaste character, the
real impact of K.S.A. § 60-447a "is to forbid defense counsel from even ask
inga question regarding such priorsexual conduct where, although an objec
tion might be sustained, the suggestion of unchastity would be implanted in
the jury's mind."*'̂

The statute was challenged. In State i'. Corn*** the Kansas Supreme
Court upheld limiting use of evidence regarding the victim's previous sexual
conduct on cross examination.*" In State v. Cook^"** tried two months before
the effective date oi K.S.A. § 60-447a, restriction of questioning regarding the
victim's previous sexual relations wassimilarly upheld.^^

The Kansas Court of Appeals discusses related evidentiary questions in In
re Nichols.^*^ Nichols, accompanied by two other men, entered complainant's
trailer, engaged in sexual intercourse with the complainant, and by force as
sisted the other's similiar acts.^' On trial for rape®^ and aggravated bur-
glary'̂ , Nichols attempted to introduce evidence regarding complainant's
prior sexual activity with him and others, hoping to prove consensual inter
course on the evening in question.*''' The trial court in a pretrial hearing re
fused to allow the proffered evidence, ruling it lacked relevance.*^

On appeal, the Kansas Court of Appeals decides whether K.S.A. § 60-

Id.

the natureof the questtionii lo be permitted. The delendaiit maythen oilerevidence and
question witnesses in accordance with the order of ihe ciiurt.

(2) In any prosecution for a crime designated in subsection (I), the prosecuting
attorney may introduce evidence concerning any previous sexual conduct «if the com
plaining witness, and the ci)mplaining witness may testily as loany such previous sexual
conduct. If such evidence or testimonyis introduced, the defendant may cross-examine
the witness who gives such testimony and olVer relevant evidence limited specifically to
the rebuttal of such evidence or testimony introduced by the prosecutor or given Ijy the
complaining witness.

(3) Asused in this section."a>mplaining witness" meansthe alleged victim of any
crimedesignated in subsection (I), the pro.secution of which is subject lo this section.

45. Kan. Civ. Pro. Cook Ann. § 60-447a, author's comments (Vernon Supp. I«)78).
46. 223 Kan. 583. 575 I>.2d 1308 (1978).
47. Id. Before irial. defendant deposed the viciimat great length regarding her past sexual

experiences. At trial, defendant attempted to use ihisinformation toshow theprosecuirix enjoyed
"kinky sex"and,therefore, hadconsented todefendant locking herin hiscar trunk and taking her
to an isolated area where he raped her and allowed his accomplice to follow. On relevance
grounds, the trial court limited cross-examination lo establishing the victim had varied sexual
experiences. Id at 585-86, 575 P.2d at 1311.

48. 224 Kan. 132. 578 P.2d 257 (1978).
49. td. In Couk, the chargeswererape, kidnapping, and indecentliberties witha child. The

trial court refused to allowquestions regarding the victim's previous sexual conduct despite coun
sel's claim such relations would be relevant to determine whether the prosecuirix would know if
penetration had occured. Trial occurred twomonths before theelfective dateof Kan. Sta i. Ann.
§ 6()-447a (Supp. 1978). the evidence beingexcluded as relevant only to prove a character trait
otherthanveracity. Thecourtnoted a similar result was likely under Kan. Siat. Ann.§ 60-447a
(Supp. 1978). once applicable. 224 Kan. at 134-35, 578 P.2d at 259-60.

50. 2 Kan. App. 2d 431, 580 P.2d 1370 (1978).
51. /d? at 432. 580 P.2d at 1372.
52. Kan. Stat. Ann. § 21-3502 (Supp. 1978).
53. Kan. Stat. Ann. g 21-3716 (1974).
54. 2 Kan. App. 2d at 431-32, 580 P.2d at 1372. Specifically, defendant atlempied to intro

duce thai he and the complainant had engaged in sexual intercoursefor several months, that Ihey
enjoyed "rough sex," that theyemployed a signal method lo give theall-clear sign forentry into
her home,and that complainant had engaged in sexual intercoursewith her boyfriendonly hours
t>efore the incident. Id. at 431-32, 580 P.2d at 1372.

55. Brief for Appellant at 3, In re Nichols, 2 Kan. App. 2d 431, 580 P.2d 1370 (1978).
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447a may constitutionally require exclusion ofarape victim's previous «*ualcSuct v^hen deterrainiig consent. Specifcally. the court ^
KS.A. § 60-447a denies adefendant confrontation guaranteed by the sixt
amendment and section 10 of the Kansas Constitution and
K.S.A. § 60-447a is facially constitutional, il ts constitulionally tnfirm as ap
plied to defendant Nichols.

The Kansas Court ofAppeals holds K.S.A. § 60-447a may constitution
ally compel exclusion of evidence in rape prosecutions concerning avictims
previous sexual conduct. K.S.A. § 60-447a's application to de'cndanl was
institutional but for the exclusion of previous sexual
fered to disprove the felonious intent element of aggravated
threshold question for admissibility of evidence |S re/er<incy. The court
finds K.S.A. § 60-447a excludes evidence only ifirrelevant.

The court of appeals examines recent United States Supreme Court con-
frontation decisions'" and finds them helpful but not ^etcrnimative mthe
shield-confrontation balance.'"^ K.S.A. § 60-447a is d.sunguished from juve-
nile shield laws because the latter categorically forbid juvenile record intro-
duction, while K.S.A. § 60-447a permits introduaion of a victims prior
sexual conduct if shown relevant to a disputed fact.

The Kansas statute merely serves to focus both judges' and attorneys
attention upon the fact that the victim's prior sexual
ally not relevant, reminding them that avictim s ^
no bearing whatsoever on her truthfulness and generally has no bear
ing on the important issue ofconsent.'' . j .

Sixth amendment guarantees, although important, do not afford adcJcndant
unrestricted license to introduce evidence and cross-examine oppostng wit
nesses." The pretrial hearing required to determine relevancy results in only
slight if any, confrontation deprivation. This slight deprivation, the court re^
sons, is outweighed by the stale's interest in protecting a rape victim from
trauma and unnecessary embarassment often surrounding rape Is Fur
ther, these protections cncourage victims lo report and prosecute the crime.
The court concludes K.S.A. § 60-447a serves defendant, victim, and state in
terests in rape prosecutions."'*

56. 2 Kan. App. 2d at 434. 580 P.2d at 1374.

'58 Iv/l-^ '̂)a!l?s V̂Abska"4 i5U.S. 308 (1974) (stale law recjuiring juvenile rerord wnfl-dentiality must^Ul lo defe^ant's r^ht-"Sa"
lar '"y s"284 (1973)"(denying defendant's right to cross examine or introduce testi-
Mississippi, 410 U.S. 28 ( ) ( y B Texas 388 U.S. 14 (1967) (sixth amendment affords

'• ™
(right to cross-examine is inherent under sixth guarantee).

59. Ift re Nichols. 2 Kan. App. 2d at434. 580 P.2d at 1373.
60. td at 434,580 P.2dat 1373.

62! Id See al.w note 36 .w//»w; text accompanying nole 31 supra.

64 ^Id^Xu a'̂ L^se^lilidtyjuTolie^ly Lex f^ichols,
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Responding to defense iirgunicni ihiil K.S.A. S f>0-447a is unconsUlu-
liona! as applied, the couri of appeals holds evidence the victim participated m
sexual intercourse wiih her boyfriend only hours before her rape of no rele
vance to any issue. This fact, plus other evidence, nu.dc irrelevant the possi
bility that the semen medically proved to be present could have come from
another source.'^'

The victim's prior sexual acts with defendant presented a difllcult eviden
tiary question. Defendant sought lo introduce evidence ofprior engagements,
particularly those involving "rough sex." to show consent or alternatively mis
take offact regarding the victim's struggles. The court agrees such evidence
could be relevant and admissible under K.S.A. § 60-447a. but finds no discre
tion abuse under the facts.'̂ '̂ _ ^

ll must be remembered that the defendant arrive^ at the victtm s
trailer in the company of two friends. It docs not appear thai the
trial court acted capriciously in determining that the defendant
should not have presumed that her prior consensual activity with
him alone would imply her consent to having intercourse with his
friends, or even having intercourse only with him, but in the presence
of his friends.^'

With Nichols, Kansas joins other states restricting evidentiary use ofprior
sexual conduct in rape prosecutions. For defendant, this hampers his ability to
harrass hisvictim with her past conduct. For Kansas, this promotes more vig
orous rape prosecutions. For the rape victim, this precludes a second ordeal
merely because she chose prosecution. Nichols ends what one jurist called
"pan of a legal tradition. c.stablished by men. that the complaining woman in
a rape case is fair game for charactcr assasination in open court.

Gregory A. Whiltmore

state. This limilalion prcvcnlcd defendant from showing the viciim was
band and living with anollicr man alilu.tigh the stale introduced this tcsiinu.ny in
supreme court rejecied defendant's a.nsi.uiii.inal claim noting statutory piirpme
ihc ••common defense strategy of trying eon
Kan at 469 580 1'2d at 1342. The court found Kan. Stat. Ann. 60-447a {Supp. iv/H) tonlafned ••adiiuate Vat^g^^ to admit avictim's prior sexual conduct when appropriate. 224
Kan. at 470, 580 P.2d at 1342-43.

65. In re Nichols. 2 Kan. App. 2dat 436. 580 P,2d at 1374.
66. Id at 436, 5K0 P,2d at l3'?4-75.

fg; 367 M„s». 005, 614. 32« N.I!. 2d «6, .sol (1975, (llruud.c,
J., dissenting).

Mobility-handicapped persons' have long sulTered discrimination when
attempting to utilize public transportation. Vehicle designs which failed lo
consider wheelchair ambulatory or elderly individuals have denied them ac
cess, although common-law decisions forbade common carriers to deny the
handicapped service solely by reason of disability.^ Nondiscrimination stat
utes' now guarantee that common-law service right, and national policy man
dates cities make "special eirorts" when planning and designing federally
funded mass transportation programs to design for elderly and handicapped
individuals.^ Regulations interpreting these statutes may be adequate to de
terminewhether appropriate special efforts have been made. In Atlantis Com
munity, Inc. V. Adams, 453 F. Supp. 825 {D. Colo. 1978), the court holds while
existing statutes state what may not be done, they donot sufficiently define the
federal defendants' duties lo permit the coun lo direct whatshould be done.''

Traditionally, the elderly and handicapped possessed few infirmity re
lated rights. Courts later recognized the mobility handicapped had unique
problems, but were unable to force nonfederally funded parties to conform
their premises to accessibility standards established for federally funded struc
tures.'" Judicial sensitivity to the handicapped's plight was increasing, al-

1 The classilicatiun "handicapped"has proven dijricult to dcRne. See.e.^., 29 U.S.C. g 7{H.
(1976); 49 U.S.C. Ij 1612 (I97h); 45 C.T.R. § 84.3 (1977); 49 C.F.R. g 609.3 (1977); 43 Fed. Reg.
2.137 (1978). 29 IJ.S.t'. S (1976) delincs the handicapped as; "(Alnyone with a physical or
mental impairment whieli substaniiiilly limits one or more of such pcriion's major life activities,
anyone who has a record of such an impairment or who is regarded as having such an impair
ment," /</. S 706(6). 49 U.S.C. § I6t2 (1976) includes anyone who, due to "illness, injury, age.
congenital malfunction, or other permanent or temporary incapacity or disability," is unahle to
use mass transptmation facilities as eirectively as the nonhandicapped unless specially equipped.
U. g 1612(d). 45 C.r.R. tj 84.3 (1977) defines physical or mental impairment:

(A) any physiological disorder or condition, cosmetic disligurement, or anatomical loss
alfecting oneor more of the following body systems: neurological; muscoloskeletal; spe
cialsense organs; respiratory, including spccch organs; cardiovascular; reproductive, di
gestive, genito-urinary; hemic and lymphatic; skin; and endocrine; or (li)any mental or
psychological disorder, such as mental retardation, organic brain syndrome, emotional
or mental illness, and specific learning disabilities.

Id.§ K4-3(j)(2)(i)- 49CM-.R. § 609.3 (1977) defines "elderly and handicapped" with words similar
to those employed in 49 U.S.C. § 1612(d) (1976). In addition to language in 45 C.F.R.
g84.3(j)(2)(i) (1977). 43 l-ed. Reg. 2,137 (197K) (tobecodified in45 C.F.R. § 85.31) defines physi
calor mental impairment "diseases and conditions jsuchl as orthopedic, visual, speech, and hear
ing impairnients. cerebal palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart
disease, diabetes, mental rclardation. emotional illness, and drug addiction and alcoholism." /</.
See^enerallv'̂ x\^^\, Eifual Treatment ofthe Handicappetl By Federal Contradors, 26 EMORY L.J.
65. 68-70 (t'977).

2. Comment. Muxx Trantportation For the Handicappedand the Elder!/, 2 Drt. C.L. Rkv.
277 27K (1976) |hereiiiaftcr ciied as Comment. Muxs Transportniion].

3. Rehabilitation Act of 1973, 29 U.S.C, g 794 (1976); Civil Rights Act of 1871,42 U.S.C.
§ 1983 (1976); Civil Rights Act of 1964, 42 U,S,C, g 2(X)0d (1976).

4. Urban MassTransportation Actof 1964, 49 U.S.C. § 1612(b) (1976).
5. 453 F. Supp, at 831.
6. See Marsh v. lidwurds Theatres Circuit, Inc., 64 Cal, App. 3d 881, 134Cal. Rptr. 844

(1976) (motion picture theatre operator not compelled lomodify seating toaccommodate wheel-
chair.s by statutes mandating physically handicapped have same right to use public facilities a.s
others); Raynes v. New York City Transit Auth., 63 Misc. 2d598. 313 N.Y.S.2d 64 (Sup. Cl.1970)
(iransil authority not federally funded not ctimpelled lo install escalator on railway platform be
cause city used reasonable criterion in decision to not build and situation was widespread). See
generally Thomas, i.ef;al Compliance With Lows and Regulations Affecting Mass Transit
Operations, 52 J. Urh. I-. 835 (1975).


